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Sir: 
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This is a Petition to invoke the supervisory authority of the Director and 
Designate a New Ground of Rejection tor a pending appeal before Ihe Board of Patent Appeals. 

This petition seeks supervisory review and there should be no fee charged; 
however, the Commissioner is hereby authorized tn charge any fees associated with the filing of 
this Petition, including extension fees but excluding issue fees, to Account No. 50-3745, and to 
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The appellants have received and considered the Examiner's Answer thai was 
mailed April 28, 2006. The appellants hereby petition the Director to designate a new ground of 
rejection has been made in a pending appeal before the Board of Patent Appeals and 
Interferences. The Examiner's Answer mailed on April 28, 2006 contained a new ground of 
rejection that was not designated as a new ground of rejection under 37 C.F.R. §4L39. 

ihe rejection of appealed claims l t 3, 5-9, 12-1 8 and 20 under the provisions of 
35 U.S.C §103(a) has been obvious over Hsin et aL in view of the admitted prior art of Hsin et 
at. The Examiner's Answer mailed on April 28, 2006 states on page 14 that "the examiner 
provided the Appellant with extrinsic evidence made of record, Japanese Publication Number: 
62-229403, which teaches lhat a controller's parameters arc adapted during operation." The 
appellant asserts that this is a new rejection that has not before been presented during the 
prosecution of this case. 

The Final Office Action mailed June 29, 2005, in the first paragraph on page 15 
contains a statement thai the prior art made of record not relied upon but considered pertinent. 
The second paragraph on page 15 of the Final Office Action mailed June 29, 2005 contains a 
statement thai Japanese Publication Number: 62-229403 teaches an apparatus having a control 
circuit and controller, characterized in that an adaptation of the parameters of the feed forwaix! 
filter arrangement are adapted by an adaptation algorithm during operation. This mentioning of 
Japanese Publication Number: 62-229403 (along with numerous other references) is not part of 
any rejection involved in this appeal. 

Therefore, the examiner's attempts within the Examiner's Answer to use Japanese 
Publication Number: 62-229403 creates a combination that Ihe appellant has not had a fair 
opportunity to respond to. Hsin etal do not mention Japanese Publication Number: 62-229403 
and Japanese Publication Number: 62-229403 is not part of the admitted prior art to Hsin et aL 
The appellants request that the use of Japanese Publication Number: 62-229403 in the rejection 
of appealed claims 1, 3, 5-9, 12-18 and 20 under the provisions of 35 U.S.C. §103(a) has been 
obvious over Hsin et aL in view of the admitted prior art of Hsin et al. as done in the Examiner's 
Answer be designated as a new rejection under 37 C.F.R. §41 39. 
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Accordingly, the Examiner's Answer mailed on April 28, 2006 contains a new 
ground of rejection that, was not designated as a new ground of rejection under 37 C.F.R. §41.39. 

In summary, the Examiner's Answer contains a rejection that should be 
designated as a new rejection pursuant to 37 C.F.R- §41 .39. 

The appellants seek the supervisory review. Therefore* there is no fee due under 
37 CF.R. §41.20. If it is determined that a petition fee is due, the Commissioner is hereby 
authori/-ed lo charge any fees associated with the filing of this Petition, including extension fees 
but excluding issue fees, lo Account No. 50-3745* and to credit any overpayments to the same 
account. 



Respectfully submitted, 




yames D. Leimbach 
Attorney for Appellants 
Registration No. 34,374 



Telephone: 585-381-9983 
Facsimile: 585-381-9983 
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